
























































































http://www.sba.gov/advo/stats/sbfaq.pdf�




















































































































































V. CONCLUSION
The changes to the lawyer licensing rules around the Northwest have transformed what

was one a bumpy road into a comparatively smooth ride to a unified practice in all four states.
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Appendix C

Managing Client Trust Accounts
2011 WSBA Pamphlet

This booklet has been prepared by the Washington State Bar Association as a guide for both new and experienced lawyers in
dealing with trust accounting questions. Our purpose is to provide you with the basic rules, highlight the areas that will always
require your best judgment because there are no absolute rules, and dispense some practical experience provided by years of
answering lawyers' questions. Whenever you are dealing with trust accounts and questions arise, please do not hesitate to call us at
206-443-9722 or 800-945-9722 or e-mail us at questions@wsba.org.

Introduction

The trust accounting rules currently in effect for Washington lawyers are found at RPC 1.15A and RPC
1.15B, the current version of which became effective January 1, 2009. RPC 1.15A imposes a strict
fiduciary standard that all funds received by a lawyer which belong wholly or in part to a client or third
person must be maintained in an interest-bearing trust account while in the lawyer's possession. The
trust account must be segregated from any lawyer funds. It must also be maintained in a bank,
savings bank, credit union, or savings and loan association that is insured by the Federal Deposit
Insurance Corporation or National Credit Union Administration, is authorized by law to do business in
Washington, and has filed the agreement required by ELC 15.4. Finally, the trust account must
generate interest for the benefit of either the client or the Legal Foundation of Washington (LFW). The
client trust account that generates interest for the benefit of the LFW is frequently referred to as an
IOLTA (Interest on Lawyers' Trust Accounts) account. RPC 1.15B imposes a clear standard as to
which records are required when maintaining a trust account.

The Supreme Court has adopted comments to RPC 1.15A and RPC 1.15B. There have also been
several formal Ethics Opinions issued related to specific questions that have arisen about the trust
accounting rules. RPC 1.15A and RPC 1.15B, the comments to these rules, and the related Ethics
Opinions must be taken into consideration whenever a question arises regarding the handling of client
funds. The responsibility for compliance cannot be delegated to others. Violations of these rules may
result in disciplinary action, including possible disbarment.

These rules have been implemented in an attempt to protect both clients and lawyers. The client must
feel confident when entrusting money to his or her lawyer that the funds will be maintained in a safe
place, fully accounted for, and promptly remitted. The lawyer who conscientiously follows the rules is
maintaining insurance against false claims of financial improprieties with client funds. This should
create a "win-win" situation for both you and your clients.
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because several clients’ accounts may be combined into one account, but the sub-accounting and
tax reporting may be time-consuming depending on the activity in the account.

How do I open an I0LTA account?

1. Decide which financial institution you want to use for the account.

RPC 1.15A(i) states that the account may be in “any bank, savings bank, credit union or savings
and loan association that is insured by the Federal Deposit Insurance Corporation or National
Credit Union Administration and is authorized by law to do business in Washington.”

In addition, Rule 15.4 of the Rules for Enforcement of Lawyer Conduct requires the account to be
in a financial institution that has filed an agreement with the Disciplinary Board “to report to the
Board in the event any properly payable instrument is presented against a lawyer trust account
containing insufficient funds, whether or not the instrument is honored.”

Most financial institutions in Washington meet these requirements. If you have any question as to
whether the financial institution you have chosen has filed the notification agreement, call the
WSBA at 206-443-9722 or check the list on the WSBA website (www.wsba.org).

Note: Many lawyers choose to have their IOLTA account at the financial institution at which they
do their other banking. Some deliberately use a different bank so that there can be no question of
inadvertently mixing their general business account transactions with the trust account.

2. Give the bank instructions that you want to open an IOLTA account.

Each financial institution has its own requirements for opening an account. You should make sure
that the account is clearly identified as a client trust account and that it bears the LFW’s tax
identification number, 91-1263533. The WSBA has a sample form “Request to Establish an IOLTA
Account” available on request and on our website if your financial institution does not have a
preprinted form.

3. Order checks and deposit slips.

The checks and deposit slips for your IOLTA account should be clearly labeled “Client Trust
Account” or “IOLTA Account.” In addition, it is a good idea to have the checks a different color
than the checks used for your general business account. Both of these details may prevent the
incorrect use of the trust account in the future.

The cost of printing checks and deposit slips is your responsibility. You can make an initial deposit
to the trust account in an amount sufficient to cover this cost. Your other option is to have this
cost charged to your general business account. Under no circumstances should it be deducted
from client funds in the trust account.

What about bank fees?

Many attorneys mistakenly believe that a bank cannot charge fees in an IOLTA account. Some of the
fees incurred in an IOLTA account are deducted from the interest earned on the account and the
difference is remitted to the LFW. RPC 1.15(A)(i)(1) states “the interest accruing on the IOLTA
account, net of reasonable check and deposit processing charges which may only include items
deposited charge, monthly maintenance fee, per item check charge, and per deposit charge, must be
paid to the Legal Foundation of Washington. Any other fees and transaction costs must be paid by the
lawyer.” An example of how the interest remittance works is as follows: The IOLTA earns $15 in
interest for one month and the monthly fee is $8. The bank deducts the monthly fee from the interest
and remits $7 to the LFW.
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You’ll note that the rule states that any other fees must be paid by the lawyer. As an example, these
fees would include check printing fees, NSF fees, and wire transfer fees. So what is the proper way to
handle paying bank fees? RPC 1.15A(h)(1) states that “[n]Jo funds belonging to the lawyer may be
deposited or retained in a trust account except as follows:

(i) funds to pay bank charges, but only in an amount reasonably sufficient for that purpose;”

You are allowed to keep a reasonable amount of personal or business funds in the IOLTA account to
cover any bank fees you might incur. In determining a reasonable amount of funds to cover any bank
charges, the lawyer needs to look at an average of a few months’ fees. Some law firms will be
charged significantly more fees than others. While it is acceptable to have some law firm money in a
trust account to cover bank fees, it is not acceptable to keep money in the trust account as a
“cushion” to prevent overdrafts. Also, note that if asked, some banks will charge any trust account
fees to the general business account, thereby avoiding the fee issue altogether.

How do | open an individual interest-bearing trust account?

1. Decide which financial institution you want to use for the account.

The requirements for individual interest-bearing accounts are the same as for IOLTAs. The bank
must be on the WSBA'’s list of approved banks as described above. If you have any question as to
whether the financial institution you have chosen is on the list, call the WSBA Audit Division at
206-727-8242 or check the list on the WSBA website (www.wsba.org).

2. Give the bank instructions that you want to open an individual interest-bearing trust account.

You will need your client’s tax identification number. This is either a Social Security humber or an
EIN (Employer ldentification Number). You should not use the tax identification number of you or
your law firm. Using your own ID number will not safeguard your client’s funds.

The account should be labeled with the name of your client in care of you or your law firm. The
bank statements should come to you although the bank may send a duplicate statement to your
client if you want. Remember that only an attorney can be a signer on this account.

In most banks, these accounts are very similar to savings accounts. As such, you are often limited
to the number of checks and deposits you can make in a month before being charged a fee.

You may not need to order checks or deposit slips if the activity on the account is minimal. Many
lawyers have their individual interest-bearing trust accounts and IOLTA accounts at the same
bank. They electronically transfer client funds from the individual interest-bearing account to their
IOLTA account and write checks from there. When you transfer the money into your IOLTA, it
should be disbursed in a timely manner.

Day-to-Day Operation & Proper Recordkeeping

Because you cannot write a trust account check until you have made a deposit and the deposited
items have cleared the banking system, the best place to start this discussion is with deposits.

What do 1 deposit to the trust account?

Any deposit containing client funds must be deposited directly into the trust account. No funds
belonging to the lawyer may be deposited into the trust account with three exceptions: (1) funds
used to pay bank fees, (2) receipts belonging in part to a client and in part to the lawyer, and (3)
funds to restore appropriate balances.
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This simple concept, that client funds must be deposited to the client trust account and lawyer funds
must never be deposited to the client trust account gets complicated when put into practice. Your firm
will receive funds from many different sources and for many different purposes. To decide if these
funds must be deposited to a trust account, you need to determine if the client still has an ownership
interest in any portion of the funds when you receive them.

For example:

a. If you have sent the client a billing statement for legal services performed and the client gives you
a check in the amount of the billing statement, these are clearly earned fees and must be
deposited to your general business account.

b. If your client gives you a cost advance to be disbursed on his/her behalf as costs related to
litigation are incurred, these funds must be deposited to a client trust account.

c. If your client sends a check that contains both earned fees and a cost advance, the check must be
deposited into your trust account. Once the funds have been collected you transfer the earned
fees to your general business account. You cannot deposit one check into two accounts
(commonly called a split deposit). RPC 1.15A(h)(4) states that “Receipts must be deposited
intact.”

How do | keep proper deposit records?

Part of keeping proper records is identifying the client clearly, by name or file number, on the deposit
slip. Each line of the deposit slip should show the client identity of the deposit items. (See example
below.) Keep a copy of the deposit slip for your records. In addition, it is a good idea to make copies
of the deposited items to back up your deposit slip. Should you forget to record the deposit in your
records, the copy will be there for reference.

Sample check from client

Lisl Johnson 8687
1325 4™ Ave, Ste 600 8687
Seattle, WA 98101 November 18, 200X

206-727-8242 Date

Pay to the " e f;wm, $ 5,000.00

order of

Five thousand and ne[100 Dollars

Any Bank USA
Seattle, WA

for attwtneyfeeo Bl./.’e ]aﬁn/mn
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Sample deposit slip to trust account
You can see how the check from your client has been recorded.
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Total Deposit 42,500,00
My Law Firm Trust Account - Any Bank USA

How do I disburse funds from a client trust account?

Funds may only be disbursed based on the understanding between you and your client. Although this
may be a verbal agreement, it is preferable (mandatory in contingent fee cases) to have a written
agreement acknowledging receipt of the funds and designating their purpose.

You should disburse trust account funds promptly after the entitlement to the funds is established.
However, such disbursements should be made only after the deposit that created the funds has
cleared the banking system, unless you have a written arrangement with your financial institution
guaranteeing the collection of the funds. (See RPC 1.15A(h)(7) and Comment 11).

When a deposited item has cleared the banking system it becomes collected funds. Do not confuse
collected funds with available funds. Often banks make funds available for withdrawal before those
funds have been collected due to the requirements under Federal Reserve Regulation CC. The only
items that are recognized as collected when deposited are cash and wire transfers. All other deposit
items, including cashier’s checks, money orders, and certified checks, will have varying times for
collection; check with your bank to determine the length of time you need to wait before making a
disbursement.

Have written evidence supporting issuance of each check

You may never remove funds from a trust account without being able to document undisputed
entitlement to those funds. If the client funds in the trust account are understood to be an advance
fee deposit, such fees must be promptly removed from the trust account after the client has had an
opportunity to review the billing to which they relate. RPC 1.15A(h)(3) states that “the lawyer may
withdraw earned fees only after giving reasonable notice to the client of the intent to do so, through a
billing statement or other document.” It is not appropriate to send your client a bill and pay yourself
your fees on the same day. The amount of time you need to wait before withdrawing the earned fees
will depend, in part, on where your clients are located. You should allow enough time for your client
to receive the invoice and review it. Should a client dispute the billing, the disputed portion of the fee
must remain in the trust account until the dispute is resolved. Similarly, if a client disputes a
proposed settlement distribution, you are required to promptly disburse the undisputed funds and
retain the disputed funds in the trust account until the dispute is resolved. You are further required to
take reasonable action to resolve these disputes, including, when appropriate, interpleading the
disputed funds.

RPC 1.15A(h)(3) also states that “a lawyer may withdraw funds when necessary to pay client costs.”
Therefore, you are not required to give notice to your client before paying a cost on your client’'s
behalf.
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Disbursements on behalf of a client may never exceed the amount that the client has on deposit in the
trust account. If they do, you are using one client's funds on behalf of another client. This is prohibited
by RPC 1.15A(h)(8), and violation may subject you to disciplinary action.

Note: All checks drawn on the trust account must be written to a named payee. You cannot make a
check payable to “cash.” In addition, you cannot make cash withdrawals from the trust account. All
withdrawals must be made by check or by bank transfer.

Identify checks by client
Identify the client on the face of each check. If the check covers more than one client, show the
breakdown by client and amount. Attach a breakdown to your copy of the check.

Sample check from trust account on behalf of client

My Law Firm
IOLTA Account
101 Main St
Seattle, WA 98155

Date

Navembien 18, 200X

18566

$| 210.00
Pay to th .
oy ot _ Supetion Count Clernk
Jwo Fundred Ten and 0C[100 Dollars
Any Bank USA
Seattle, WA
O Zelinofi filing fee My Lawyer

What other records must | keep?

RPC 1.15B(a) states that “a lawyer must maintain current trust account records. They may be in
electronic or manual form and must be retained for at least seven years after the events they record.”
At a minimum, the records must include the following nine items:

1. Checkbook register or equivalent for each trust account

Record deposit by client in the check register

From your copy of the deposit slip you should promptly record the deposit in your check register.
The entry should show the date of the deposit and the amount belonging to each client.

List checks in the check register chronologically as issued

Record checks in the check register promptly as they are issued. Record the check date, check
number, payee, description, client reference, and amount.

Record all other disbursements by client

Sometimes funds are removed from the trust account by wire transfer, phone transfer, or other
bank transfer. These disbursements must be recorded in the check register as well. List the date
of the withdrawal, payee, client reference, description, and amount.

Note: Withdrawing funds from a trust account through an ATM is not allowed.
Keep a running balance in the check register

Add each deposit and subtract each check from the bank balance as they occur so that you will
always know the balance in the trust account.

Sample IOLTA check register
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My Law Firm Check Register

Date Ref |Pay0r/Payee |Client Memo Deposit Check Balance
Balance forward 38,916.71
11/1/0X 18560 My Law Firm Olson, M attorney fees 866.66| 38,050.05
11/5/0X 18561 My Law Firm Felty attorney fees 1,745.62| 36,304.43
11/7/0X 18562 My Law Firm Smith, D attorney fees 8,450.50| 27,853.93
11/8/0X Deposit | Jones Kane award 15,000.00 42,853.93
11/10/0X 18563 Dr. Grey Weatherholt 'medical 238.00| 42,615.93
11/11/0X 18564 Dr. Radtke Tyner medical 169.50 42,446.43
11/17/0X 18565 WSP Zelinski records 67.89 42,378.54
11/18/0X Deposit  Johnson Johnson attorney fees 5,000.00 47,378.54
Tuck Tuck attorney fees 3,500.00 50,878.54
11/18/0X 18566 Superior Ct Clerk Zelinski filing fee 210.00| 50,668.54
11/24/0X 18567 No-Pain Chiro Olson, E medical 156.38 50,512.16
11/25/0X 18568 Pinkerton Inv. Dexter investigation 2,450.25 48,061.91
11/31/0X 18569 Karen Kane Kane settlement 15,000.00 33,061.91

Individual client ledger records containing either a separate page for each client or an equivalent
electronic record showing all receipts, disbursements, or transfers by client

Post both deposits and checks promptly to client ledgers

Client ledgers are individual client transaction summaries. They contain all deposits and
disbursements for a particular client, as well as the current balance on hand in the trust account.
Client ledgers may be produced manually by the attorney or automatically by an accounting
software program.

Each entry in the check register must be posted to a client ledger. This should be done
simultaneously with posting items to the check register. The client summary should include the
same information as is contained in the check register. A running balance must be maintained on
each client ledger.

Maintain one ledger for each client with trust account activity

There should be one ledger for each client with trust account activity. If you have deposited a
nominal amount of your own money to the trust account per RPC 1.15A(h)(1) to pay bank
charges, you should also maintain a ledger for your own funds. It may also be necessary to
maintain a ledger for the interest accrued and remitted to the Legal Foundation of Washington.

Here is an example of a client ledger:

Client Ledger
Client: A. Zelinski
Date Ref |Payor/Payee Memo Deposit Check Balance
10/15/0X Deposit A. Zelinski Adv. Fee dep 3,500.00 3,500.00
10/23/0X 18545 My Law Firm Attorney fees 423.14 3,076.86
11/17/0X 18565 WSP records 67.89 3,008.97
11/18/0X 18566 |Superior Ct Clerk |[filing fee 210.00 2,798.97

Copies of any agreements pertaining to fees and costs

Copies of any statements or accountings to clients or third parties showing the disbursement of
funds to them or on their behalf

Copies of bills for legal fees and expenses rendered to clients

Copies of invoices, bills, or other documents supporting all disbursements or transfers from the
trust account

Bank statements, copies of deposit slips, and cancelled checks or their equivalent
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8. Copies of all trust account client ledger reconciliations

9. Copies of the portions of clients’ files that are reasonably necessary for a complete understanding
of the financial transactions pertaining to them

Monthly Activities

A. Bank Reconciliation

Once a month you will receive your bank statement. The account balance on the bank statement
must be reconciled to the account balance shown in your check register. There is usually a form for
performing the reconciliation on the back of the bank statement, or you can devise your own format.
Differences between the bank statement balance and the checkbook balance should be investigated
immediately and corrected either in your records or by the bank.

B. Reconcile your individual client transaction summaries

As soon as you have completed the bank reconciliation you should make sure the individual client
balances total to the reconciled check register balance. The easiest way to do this is to make a list of
the clients and the balance that shows for each. When the list is complete, total the balances and
compare it to the balance in your register. If every item has been posted correctly and the math is
correct, these two numbers will agree. If they do not agree, it means: (1) you have left a client off the
list, (2) the activity during the month was not posted to the client summaries correctly, or (3) you
added or subtracted incorrectly. Find the error and correct it immediately.

See an example of a bank reconciliation and a client ledger reconciliation on the next page.

C. Review reconciled client balances

Keep both the bank reconciliation and the client balance listing with your client trust records. If more
than one lawyer uses the trust account, each lawyer with client funds in the account should review the
balances for his or her clients. This review should be used to determine if the balance on deposit
should be applied to billings for services, refunded to the client, or transferred to an individual
interest-bearing account.

Note: If you have an employee or other person maintain the trust account records, you should review
his/her monthly reconciliations. This ensures that they are being prepared and that the client records
are accurate. It also emphasizes the importance of maintaining these records accurately and on a
timely basis. The fact that a bookkeeper or secretary in your office was maintaining the records will
not excuse you from responsibility if they are not handled properly.
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Sample Bank Reconciliation and Client Ledger Reconciliation

Bank Reconciliation August 0X
Ending Bank Balance 50,736.43

Add: Deposits in Transit
None
Total -

Less: Outstanding checks (or other withdrawals)
#18565  8/17/0X 67.89
#18567  8/24/0X 156.38
#18568  8/25/0X  2,450.25
#18569  8/31/0X 15,000.00

Total _(17,674.52)
Adjusted Bank Balance 33,061.91
Check Register Balance 33,061.91
Difference 0

\

Client Ledger Reconciliation August 0X
Client Last Activity Balance
Dexter, N 12/10/0X 1,500.00
Felty, J 12/5/0X 3,425.11
Johnson, L 11/18/0X 5,000.00
Olson, E 3/29/0X 416.33
Olson, M 7/24/0X 950.00
Smith, D 8/21/0X 11,322.78
Tuck, T 6/24/0X 3,500.00
Tyner, M 7/31/0X 278.22
Weatherholt, R 4/28/0X 3,870.50
Zelinski, A 11/18/0X 2,798.97

33,061.91
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Reporting to Clients

You are required to report to your client whenever money is received or disbursed on your client’s
behalf. Specifically, RPC 1.15A(d) states that a “lawyer must promptly notify a client or third person
of receipt of the client or third person’s property.” In addition, RPC 1.15A(e) states that a “lawyer
must promptly provide a written accounting to a client or third person after distribution of property or
upon request.” The reporting of this activity is not optional; it is required.

The reporting of trust account activity can be done in many different ways. The most common
method is to show the activity on your client’'s monthly billing statement. The information listed on
the statement should include:

The amount of your client’s money held in the trust account at the beginning of the month
New deposits (including the source of the deposit) or other additions

Cost advances and other disbursements (including the payee)

The new balance of your client’s money in the trust account at the end of the month

If the amount owed on the bill is going to be paid from the trust account unless the client objects, a
statement noting this should appear on the bill.

If you are disbursing settlement proceeds to a client, a settlement statement must be prepared (see
RPC 1.5(c)(3)). The statement must show the amount of the settlement, attorney fees and costs,
third party disbursements, and client distribution. If any funds remain in the trust account after the
distribution, the balance remaining and the purpose for its retention should be noted on the
statement.

You may have an occasion when you are holding client money for a long period of time with no
transactions occurring. These types of situations rarely generate billing statements or regular
reporting to clients. Under RPC 1.15A(e), you are required to send at least an annual accounting to
your client that should show how much money is being held. This reminds your client that you are
holding funds and allows you to stay in contact. If there is not a specific reason to hold these funds in
the trust account, they should be refunded to the client.

Client Securities and Properties

Although most of the discussion of RPC 1.15A and B involves handling client funds and managing the
client trust account, this rule also imposes a fiduciary responsibility on the lawyer when holding client
property other than funds.

RPC 1.15A(c)(3) states that a “lawyer must identify, label and appropriately safeguard any property of
clients or third persons other than funds. The lawyer must keep records of such property that identify
the property, the client or third person, the date of receipt and the location of safekeeping. The lawyer
must preserve the records for seven years after return of the property.”

Trust Account Audits

The Rules for Enforcement of Lawyer Conduct Title 15 provides for the Washington State Bar
Association to examine the books and records of any lawyer for the purpose of ascertaining
compliance with RPC 1.15A. Title 15 identifies three types of examinations:

(a) Random Examination. An examination of the books and records of any lawyer or law firm selected
at random.
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(b) Particular examination (“for cause audit™). An examination of the books and records of a lawyer or
law firm based on information received by the WSBA that the lawyer or law firm may not be in
compliance with RPC 1.15A.

(c) Audit. A re-examination of the books and records of a lawyer or law firm, if the results of the
random examination or the particular examination warrant expanding procedures to include
verification of information provided by the lawyer or law firm.

The most frequent type of examination performed by the WSBA is the random trust account
examination. Lawyers are chosen at random for the examination. A letter is sent a few weeks in
advance of the date scheduled for the examination giving notice of the examination and indicating the
books and records that will be needed by the auditor. If the attorney selected is a member of a firm
of lawyers, the examination will cover the entire firm.

ELC 15.2 requires a lawyer or law firm to cooperate with the audit process. The cooperation required
usually involves assembling the requested records and being available to answer any questions the
auditor may have.

The focus of random examinations is to obtain assurance that the lawyer is managing client funds
properly and to make recommendations for improvement where the lawyer's procedures may create
an incidence of non-compliance. All random examination reports are reviewed by the Chair of the
Disciplinary Board. If the auditor has made recommendations to assure compliance with RPC 1.15A,
those recommendations may be incorporated into an order from the Chair of the Disciplinary Board
requiring the lawyer or firm to carry out those recommendations. If the examination report states the
lawyer or law firm is in compliance with RPC 1.15A, an order will usually be issued showing no further
action is necessary.

Rule 15.4 of Title 15 requires every bank, credit union, savings bank, or savings and loan association
approved as a depository for lawyer trust accounts to notify the WSBA's Office of Disciplinary Counsel
either when a IOLTA account has been overdrawn or when a check in an amount that exceeds the
account balance has been presented for payment regardless of whether the overdraft is reimbursed.
In addition, every lawyer who receives a notice of insufficient funds in the client trust account must
notify the Office of Disciplinary Counsel and give a full explanation of the cause of the overdraft.
Frequent overdraft notifications may trigger a “for cause” audit.

Frequently Asked Questions

What do I do with unclaimed trust account funds?

Unclaimed funds result from either a balance left in the trust account for a client you can no longer
locate or from outstanding checks which you are unable to reissue. Any unclaimed trust funds must
be dealt with pursuant to the Uniform Unclaimed Property Act, Chapter 63.29 RCW. The Act requires
the funds to be remitted to the Department of Revenue Unclaimed Property Division within three years
of when the funds were issued or had a last activity date.

What do 1 do when 1 issue a check that never gets cashed?

As part of your monthly bank reconciliation, you should have a list of checks that have not cleared
your account. A good practice is to send letters to the payees of any checks older than six months.
The letter should indicate that you issued a check that remains outstanding. Ask the payee to cash
the check or to contact you for a replacement if necessary. If a letter is returned unclaimed, you
would handle the funds in accordance with the Unclaimed Property Act as noted above.
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What do I do with an unidentified balance in the trust account?

Occasionally a lawyer ends up with a balance in the trust account that is not identified as belonging to
a particular client. You must make a reasonable effort to identify these funds. If your best effort to
identify the excess funds in the trust account fails, they must be handled as unclaimed funds.

If 1 am licensed to practice in more than one state, where should 1 maintain my
trust account?

The Rules of Professional Conduct Committee has issued an informal opinion (#959) that if trust
account funds accrue as a result of a lawyer's practice under the lawyer's Washington license, then
those funds should be handled as required by the Washington rules. The key consideration is whether
the representation of the client was undertaken using your Washington license.

What should I do if I cannot obtain my client's taxpayer identification number in
order to set up a separate trust account for the client's benefit?

Your client's funds should remain in the IOLTA trust account until you have the correct taxpayer
identification number for a separate interest-bearing account. You should document your efforts to
obtain the identification number by keeping a record of telephone calls, copies of letters, etc. You
should not, however, use your own or your firm's taxpayer identification number on the separate
client account pending the receipt of the client's identification number.

What is the required waiting period between deposit and disbursement?

The time period depends on what was deposited and what requirement your financial institution has
regarding collected funds.

Funds may be deposited in many different forms: checks, warrants, drafts, money orders, cashier’s
checks, etc. Each financial institution has its own schedule, based on regulatory requirements and
internal banking procedures, for recognizing collected funds. Discuss this with the financial institution
handling your IOLTA trust account. They should be able to provide you with a schedule for the routine
items you deposit. Remember that only cash and electronic transfers can be disbursed immediately.
You must wait for all other deposited items to be collected, including cashier’'s checks and money
orders.

What should I do if I receive an overdraft notice on my client trust account from
my bank?

You should immediately contact your bank and take whatever steps are necessary to correct the
deficiency in your client trust account. If necessary, you should deposit your own funds to make up
any shortfall until the cause of the overdraft is determined.

ELC 15.4 requires you to notify the WSBA Office of Disciplinary Counsel with a complete explanation of
the overdraft and the steps you have taken to correct it.

What should I do when a client wants to pay by credit card?

You can accept credit card payments. You must decide which type of credit card payments you will
accept. There are two kinds: advance fee/cost deposits and earned fees. You can accept payments for
both advance fee/cost deposits and earned fees or you can decide to accept only one type of payment.
If you decide to accept credit card payments for both earned fees and advance fees/costs, you must
have two merchant accounts. Trust account payments cannot be deposited into a non-trust account
with earned fees and then transferred to a trust account.

What should |1 do about credit card fees?

Credit card companies charge a fee for credit card payments. The fees for trust account payments
should be charged to the general business account. However, if the fees are charged to the trust
account you should deposit your own funds in the trust account to cover these fees.
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Can | deposit one check into two accounts at the same time (commonly called a
split deposit)?

A split deposit is not allowed. RPC 1.15A(h)(4) states “Receipts must be deposited intact.” If you
receive a payment from a client that contains earned fees and unearned fees, the payment must first
be deposited into the trust account. After the funds have been collected by the bank, withdraw the
earned fee portion. The remaining funds can stay in the trust account to be used for future work or
returned to your client.

I have very little activity in my trust account. My bank closes the account when the
balance is $0. What can 1 do?

First you must decide if you need a trust account. If you do, you can deposit a small amount of your
money in the account to keep it open. Some banks will allow you to do this with as little as $1.
Others require slightly more. You can check with your bank to discover the minimum amount the
bank requires. You should keep as little of your money in the account as necessary.

How long must | retain my trust account records?

RPC 1.15B says the trust account records must be “retained for at least seven years after the events
they record.”

RPC 1.15A: SAFEGUARDING PROPERTY

(a) This Rule applies to (1) property of clients or third persons in a lawyer’s possession in
connection with a representation and (2) escrow and other funds held by a lawyer incident to the
closing of any real estate or personal property. Additionally, for all transactions in which a lawyer has
selected, prepared, or completed legal documents for use in the closing of any real estate or personal
property transaction, the lawyer must ensure that all funds received or held by the Closing Firm
incidental to the closing of the transaction, including advances for costs and expenses, are held and
maintained as set forth in this rule or LPORPC 1.12A. The lawyer’s duty to ensure that all funds
received or held by the Closing Firm incidental to the closing of the transaction are held and
maintained as set forth in this rule or LPORPC 1.12A shall not apply to a lawyer when that lawyer’s
participation in the matter is incidental to the closing and (i) the lawyer or lawyer’s law firm has a
preexisting client-lawyer relationship with a buyer and seller in the transaction, and (ii) neither the
lawyer nor the lawyer’s law firm has an existing client-lawyer relationship with the Closing Firm or an
LPO participating in the closing.

(b) A lawyer must not use, convert, borrow or pledge client or third person property for the
lawyer’s own use.

(c) A lawyer must hold property of clients and third persons separate from the lawyer’'s own
property.

(1) A lawyer must deposit and hold in a trust account funds subject to this Rule pursuant to
paragraph (h) of this Rule.

(2) Except as provided in Rule 1.5(f), and subject to the requirements of paragraph (h) of this
Rule, a lawyer shall deposit into a trust account legal fees and expenses that have been paid in
advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.

(3) A lawyer must identify, label and appropriately safeguard any property of clients or third
persons other than funds. The lawyer must keep records of such property that identify the
property, the client or third person, the date of receipt and the location of safekeeping. The lawyer
must preserve the records for seven years after return of the property.

(d) A lawyer must promptly notify a client or third person of receipt of the client or third person’s
property.
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(e) A lawyer must promptly provide a written accounting to a client or third person after
distribution of property or upon request. A lawyer must provide at least annually a written accounting
to a client or third person for whom the lawyer is holding funds.

(f) Except as stated in this Rule, a lawyer must promptly pay or deliver to the client or third
person the property which the client or third person is entitled to receive.

(9) If a lawyer possesses property in which two or more persons (one of which may be the lawyer)
claim interests, the lawyer must maintain the property in trust until the dispute is resolved. The
lawyer must promptly distribute all undisputed portions of the property. The lawyer must take
reasonable action to resolve the dispute, including, when appropriate, interpleading the disputed
funds.

(h) A lawyer must comply with the following for all trust accounts:

(1) No funds belonging to the lawyer may be deposited or retained in a trust account except
as follows:

(i) funds to pay bank charges, but only in an amount reasonably sufficient for that
purpose;

(ii) funds belonging in part to a client or third person and in part presently or potentially to
the lawyer must be deposited and retained in a trust account, but any portion belonging to the
lawyer must be withdrawn at the earliest reasonable time; or

(iii) funds necessary to restore appropriate balances.
(2) A lawyer must keep complete records as required by Rule 1.15B.

(3) A lawyer may withdraw funds when necessary to pay client costs. The lawyer may
withdraw earned fees only after giving reasonable notice to the client of the intent to do so,
through a billing statement or other document.

(4) Receipts must be deposited intact.

(5) All withdrawals must be made only to a named payee and not to cash. Withdrawals must
be made by check or by bank transfer.

(6) Trust account records must be reconciled as often as bank statements are generated or at
least quarterly. The lawyer must reconcile the check register balance to the bank statement
balance and reconcile the check register balance to the combined total of all client ledger records
required by Rule 1.15B(a)(2).

(7) A lawyer must not disburse funds from a trust account until deposits have cleared the
banking process and been collected, unless the lawyer and the bank have a written agreement by
which the lawyer personally guarantees all disbursements from the account without recourse to
the trust account.

(8) Disbursements on behalf of a client or third person may not exceed the funds of that
person on deposit. The funds of a client or third person must not be used on behalf of anyone
else.

(9) Only a lawyer admitted to practice law may be an authorized signatory on the account.

(i) Trust accounts must be interest-bearing and allow withdrawals or transfers without any delay
other than notice periods that are required by law or regulation. In the exercise of ordinary prudence,
a lawyer may select any bank, savings bank, credit union or savings and loan association that is
insured by the Federal Deposit Insurance Corporation or National Credit Union Administration, is
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authorized by law to do business in Washington and has filed the agreement required by ELC 15.4.
Trust account funds must not be placed in mutual funds, stocks, bonds, or similar investments.

(1) When client or third-person funds will not produce a positive net return to the client or
third person because the funds are nominal in amount or expected to be held for a short period of
time the funds must be placed in a pooled interest-bearing trust account known as an Interest on
Lawyer’s Trust Account or IOLTA. The interest accruing on the IOLTA account, net of reasonable
check and deposit processing charges which may only include items deposited charge, monthly
maintenance fee, per item check charge, and per deposit charge, must be paid to the Legal
Foundation of Washington. Any other fees and transaction costs must be paid by the lawyer.

(2) Client or third-person funds that will produce a positive net return to the client or third
person must be placed in one of the following unless the client or third person requests that the
funds be deposited in an IOLTA account:

(i) a separate interest-bearing trust account for the particular client or third person with
earned interest paid to the client or third person; or

(ii) a pooled interest-bearing trust account with sub-accounting that allows for
computation of interest earned by each client or third person’s funds with the interest paid to
the appropriate client or third person.

(3) In determining whether to use the account specified in paragraph (i)(1) or an account
specified in paragraph (i)(2), a lawyer must consider only whether the funds will produce a
positive net return to the client or third person, as determined by the following factors:

(i) the amount of interest the funds would earn based on the current rate of interest and
the expected period of deposit;

(ii) the cost of establishing and administering the account, including the cost of the
lawyer’s services and the cost of preparing any tax reports required for interest accruing to a
client or third person’s benefit; and

(iii) the capability of financial institutions to calculate and pay interest to individual clients
or third persons if the account in paragraph (i)(2)(ii) is used.

(4) As to IOLTA accounts created under paragraph (i)(1), lawyers or law firms must direct the
depository institution:

(i) to remit interest or dividends, net of charges authorized by paragraph (i)(1), on the
average monthly balance in the account, or as otherwise computed in accordance with an
institution’s standard accounting practice, monthly, to the Legal Foundation of Washington;

(ii) to transmit with each remittance to the Foundation a statement, on a form authorized
by the Washington State Bar Association, showing details about the account, including but not
limited to the name of the lawyer or law firm for whom the remittance is sent, the rate of
interest applied, and the amount of service charges deducted, if any, and the balance used to
compute the interest, with a copy of such statement to be transmitted to the depositing
lawyer or law firm; and

(iii) to bill fees and transaction costs not authorized by paragraph (i)(1) to the lawyer or
law firm.

(5) The provisions of paragraph (i) do not relieve a lawyer or law firm from any obligation
imposed by these Rules.

(j) The Legal Foundation of Washington must prepare an annual report to the Supreme Court of
Washington that summarizes the Foundation’s income, grants and operating expenses,
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implementation of its corporate purposes, and any problems arising in the administration of the
program established by paragraph (i) of this Rule.

RPC 1.15A Washington Comments
[1] A lawyer must also comply with the recordkeeping rule for trust accounts, Rule 1.15B.

[2] Client funds include, but are not limited to, the following: legal fees and costs that have been
paid in advance (other than retainers and flat fees complying with the requirements of Rule 1.5(f)),
funds received on behalf of a client, funds to be paid by a client to a third party through the lawyer,
other funds subject to attorney and other liens, and payments received in excess of amounts billed for
fees.

[3] This Rule applies to property held in any fiduciary capacity in connection with a representation,
whether as trustee, agent, escrow agent, guardian, personal representative, executor, or otherwise.

[4] The inclusion of ethical obligations to third persons in the handling of trust funds and property
is not intended to expand or otherwise affect existing law regarding a Washington lawyer’s liability to
third parties other than clients. See, e.g., Trask v. Butler, 123 Wn.2d 835, 872 P.2d 1080 (1994);
Hetzel v. Parks, 93 Wn. App. 929, 971 P.2d 115 (1999).

[5] Property covered by this Rule includes original documents affecting legal rights such as wills or
deeds.

[6] A lawyer has a duty to take reasonable steps to locate a client or third person for whom the
lawyer is holding funds or property. If after taking reasonable steps, the lawyer is still unable to locate
the client or third person, the lawyer should treat the funds as unclaimed property under the Uniform
Unclaimed Property Act, RCW 63.29.

[7]1 A lawyer may not use as a trust account an account in which funds are periodically transferred
by the bank between a trust account and an uninsured account or other account that would not qualify
as a trust account under this Rule.

[8] If a lawyer accepts payment of an advanced fee deposit by credit card, the payment must be
deposited directly into the trust account. It cannot be deposited into a general account and then
transferred to the trust account. Similarly, credit card payments of earned fees, retainers meeting the
requirements of Rule 1.5(f)(1), and flat fees meeting the requirements of Rule 1.5(f)(2) cannot be
deposited into the trust account and then transferred to another account.

[9] Under paragraph (g), the extent of the efforts that a lawyer is obligated to take to resolve a
dispute depend on the amount in dispute, the availability of methods for alternative dispute resolution,
and the likelihood of informal resolution.

[10] The requirement in paragraph (h)(4) that receipts must be deposited intact means that a
lawyer cannot deposit one check or negotiable instrument into two or more accounts at the same
time, commonly known as a split deposit.

[11] Paragraph (h)(7) permits Washington lawyers to enter into written agreements with the trust
account financial institution to provide for disbursement of trust deposits prior to formal notice of
dishonor or collection. In essence the trust account bank is agreeing to or has guaranteed a loan to
the lawyer and the client for the amount of the trust deposit pending collection of that deposit from
the institution upon which the instrument was written. A Washington lawyer may only enter into such
an arrangement if 1) there is a formal written agreement between the attorney and the trust account
institution, and 2) the trust account financial institution provides the lawyer with written assurance
that in the event of dishonor of the deposited instrument or other difficulty in collecting the deposited
funds, the financial institution will not have recourse to the trust account to obtain the funds to
reimburse the financial institution. A lawyer must never use one client’'s money to pay for withdrawals
from the trust account on behalf of another client who is paid subject to the lawyer’s guarantee. The
trust account financial institution must agree that the institution will not seek to fund the guaranteed
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withdrawal from the trust account, but will instead look to the lawyer for payment of uncollectible
funds. Any such agreement must ensure that the trust account funds or deposits of any other client’s
or third person’s money into the trust account would not be affected by the guarantee.

[12] The Legal Foundation of Washington was established by Order of the Supreme Court of
Washington.

[13] A lawyer may, but is not required to, notify the client of the intended use of funds paid to the
Foundation.

[14] If the client or third person requests that funds that would be deposited in a separate
interest-bearing account instead be held in the IOLTA account, the lawyer should document this
request in the lawyer’s trust account records and preferably should confirm the request in writing to
the client or third person.

[15] A lawyer may not receive from financial institutions earnings credits or any other benefit from
the financial institution based on the balance maintained in a trust account.

[16] The term “Closing Firm” as used in this rule has the same definition as in ELPOC 1.3(Q).

[17] The lawyer may satisfy the requirement of paragraph (a), that the lawyer must ensure that
all funds received or held by the Closing Firm incidental to the closing of the transaction including
advances for costs and expenses, are held and maintained as set forth in this rule or LPORPC 1.12A,
by obtaining a certification or other reasonable assurance from the Closing Firm that the funds are
being held in accordance with RPC 1.15A and/or LPORPC 1.12A. The lawyer is not required to
personally inspect the books and records of the Closing Firm.

The last sentence of Paragraph (a) is intended to relieve a lawyer from the duties of paragraph (a)
only if the lawyer or the lawyer’s law firm has a previous client-lawyer relationship with one of the
parties to the transaction and that party is a buyer or seller. Lawyers may be called on by clients to
review deeds prepared during the escrow process, or may be asked to prepare special deeds such as
personal representative’s deeds for use in the closing. A lawyer may also be asked by a client to
review documents such as settlement statements or tax affidavits that have been prepared for the
closing. Such activities are limited in scope and are only incidental to the closing. The exception
stated in the last sentence of paragraph (a) does not apply if the lawyer or the lawyer’s law firm has
an existing client-lawyer relationship with the Closing Firm or with a limited practice officer who is
participating in the closing.

RPC 1.15B: REQUIRED TRUST ACCOUNT RECORDS

(a) A lawyer must maintain current trust account records. They may be in electronic or manual
form and must be retained for at least seven years after the events they record. At minimum, the
records must include the following:

(1) Checkbook register or equivalent for each trust account, including entries for all receipts,
disbursements, and transfers, and containing at least:

(i) identification of the client matter for which trust funds were received, disbursed, or
transferred;

(i) the date on which trust funds were received, disbursed, or transferred;
(iii) the check number for each disbursement;

(iv) the payor or payee for or from which trust funds were received, disbursed, or
transferred; and

(v) the new trust account balance after each receipt, disbursement, or transfer;
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(2) Individual client ledger records containing either a separate page for each client or an
equivalent electronic record showing all individual receipts, disbursements, or transfers, and also
containing:

(i) identification of the purpose for which trust funds were received, disbursed, or
transferred;

(ii) the date on which trust funds were received, disbursed or transferred;
(iii) the check number for each disbursement;

(iv) the payor or payee for or from which trust funds were received, disbursed, or
transferred; and

(v) the new client fund balance after each receipt, disbursement, or transfer;
(3) Copies of any agreements pertaining to fees and costs;

(4) Copies of any statements or accountings to clients or third parties showing the
disbursement of funds to them or on their behalf;

(5) Copies of bills for legal fees and expenses rendered to clients;

(6) Copies of invoices, bills or other documents supporting all disbursements or transfers from
the trust account;

(7) Bank statements, copies of deposit slips, and cancelled checks or their equivalent;
(8) Copies of all trust account client ledger reconciliations; and

(9) Copies of those portions of clients’ files that are reasonably necessary for a complete
understanding of the financial transactions pertaining to them.

(b) Upon any change in the lawyer’s practice affecting the trust account, including dissolution or
sale of a law firm or suspension or other change in membership status, the lawyer must make
appropriate arrangements for the maintenance of the records specified in this Rule.

RPC 1.15B Washington Comments

[1] Paragraph (a)(3) is not intended to require that fee agreements be in writing. That issue is
governed by Rule 1.5.

[2] If trust records are computerized, a system of regular and frequent (preferably daily) back-up
procedures is essential.

[3] Paragraph (a)(9) does not require a lawyer to retain the entire client file for a period of seven
years, although many lawyers will choose to do so for other reasons. Rather, under this paragraph,
the lawyer must retain only those portions of the file necessary for a complete understanding of the
financial transactions. For example, if a lawyer received proceeds of a settlement on a client’s behalf,
the lawyer would need to retain a copy of the settlement agreement. In many cases, there will be
nothing in the client file that needs to be retained other than the specific documents listed in

paragraphs (a)(2)-(8).

© 2011 Washington State Bar Association New Lawyer Education Program
C-23



RPC 1.5(f)(1) and ()(2): FEES (Partial)

(f) Fees and expenses paid in advance of performance of services shall comply with Rule 1.15A,
subject to the following exceptions:

(1) A lawyer may charge a retainer, which is a fee that a client pays to a lawyer to be
available to the client during a specified period or on a specified matter, in addition to and apart
from any compensation for legal services performed. A retainer must be agreed to in a writing
signed by the client. Unless otherwise agreed, a retainer is the lawyer’s property on receipt and
shall not be placed in the lawyer’s trust account.

(2) A lawyer may charge a flat fee for specified legal services, which constitutes complete
payment for those services and is paid in whole or in part in advance of the lawyer providing the
services. If agreed to in advance in a writing signed by the client, a flat fee is the lawyer’s
property on receipt, in which case the fee shall not be deposited into a trust account under Rule
1.15A. The written fee agreement shall, in a manner that can easily be understood by the client,
include the following: (i) the scope of the services to be provided; (ii) the total amount of the fee
and the terms of payment; (iii) that the fee is the lawyer’s property immediately on receipt and
will not be placed into a trust account; (iv) that the fee agreement does not alter the client’s right
to terminate the client-lawyer relationship; and (v) that the client may be entitled to a refund of a
portion of the fee if the agreed-upon legal services have not been completed. A statement in
substantially the following form satisfies this requirement:

[Lawyer/law firm] agrees to provide, for a flat fee of $ , the following
services:
The flat fee shall be paid as follows:
Upon [lawyer’'s/law firm’s] receipt of all or any portion of the
flat fee, the funds are the property of [lawyer/law firm] and will not be placed in a trust account.
The fact that you have paid your fee in advance does not affect your right to terminate the client-
lawyer relationship. In the event our relationship is terminated before the agreed-upon legal
services have been completed, you may or may not have a right to a refund of a portion of the
fee.

(3) In the event of a dispute relating to a fee under paragraph (f)(1) or (f)(2) of this Rule, the
lawyer shall take reasonable and prompt action to resolve the dispute.

RPC 1.5 Washington Comments [10] through [16]

[10] Every fee agreed to, charged, or collected, including a fee that is a lawyer’s property on
receipt under paragraph (f)(1) or (f)(2), is subject to Rule 1.5(a) and may not be unreasonable.

[11] Under paragraph (a)(9), one factor in determining whether a fee is reasonable is whether the
fee agreement or confirming writing demonstrates that the client received a reasonable and fair
disclosure of material elements of the fee agreement. Lawyers are encouraged to use written fee
agreements that fully and fairly disclose all material terms in a manner easily understood by the
client.

[12] In the absence of a written agreement between the lawyer and the client to the contrary that
complies with paragraph (f)(1) or (f)(2), all advance payments are presumed to be deposits against
future services or costs and must, until the fee is earned or the cost incurred, be held in a trust
account pursuant to Rule 1.15A. See Rule 1.15A(c)(2). This fee structure is known as an “advance
fee deposit.” Such a fee may only be withdrawn when earned. See Rule 1.15A(h)(3). For example,
when an advance fee deposit is placed in trust, a lawyer may withdraw amounts based on the actual
hours worked. In the case of a flat fee that constitutes an advance fee deposit because it does not
meet the requirements of paragraph (f)(2), the lawyer and client may mutually agree, preferably in
writing, on a reasonable basis for determining when portions of the fee have been earned, such as
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specific “milestones” reached during the representation or specified time intervals that reasonable
reflect the actual performance of the legal services.

[13] Paragraphs (f)(1) and (f)(2) provide exceptions to the general rule that fees received in
advance must be placed in trust. Paragraph (f)(1) describes a fee structure sometimes known as an
“availability retainer,” “engagement retainer,” “true retainer,” “general retainer,” or “classic retainer.”
Under these rules, this arrangement is called a “retainer.” A retainer secures availability alone, i.e., it
presumes that the lawyer is to be additionally compensated for any actual work performed.
Therefore, a payment purportedly made to secure a lawyer’s availability, but that will be applied to the
client’s account as the lawyer renders services, is not a retainer under paragraph (f)(1). A written
retainer agreement should clearly specify the time period or purpose of the lawyer’s availability, that
the client will be separately charged for any services provided, and that the lawyer will treat the
payment as the lawyer’s property immediately on receipt and will not deposit the fee into a trust
account.

[14] Paragraph (f)(2) describes a “flat fee,” sometimes also known as a “fixed fee.” A flat fee
constitutes complete payment for specified legal services, and does not vary with the amount of time
or effort expended by the lawyer to perform or complete the specified services. If the requirements of
paragraph (f)(2) are not met, a flat fee received in advance must be deposited initially in the lawyer’s
trust account. See Washington Comment [12].

[15] If a lawyer and a client agree to a retainer under paragraph (f)(1) or a flat fee under
paragraph (f)(2) and the lawyer complies with the applicable requirements, including obtaining
agreement in a writing signed by the client, the fee is considered the lawyer’s property on receipt and
must not be deposited into a trust account containing client or third-party funds. See Rule 1.15A(c)
(lawyer must hold property of clients separate from lawyer’'s own property). For definitions of the
terms “writing” and “signed,” see Rule 1.0(n).

[16] In fee arrangements involving more than one type of fee, the requirements of paragraphs
() and (f)(2) apply only to the parts of the arrangement that are retainers or flat fees. For
example, a client might agree to make an advance payment to a lawyer, a portion of which is a flat
fee for specified legal services with the remainder to be applied on an hourly basis as services are
rendered. The latter portion is an advance fee deposit that must be placed in trust under Rule
1.15A(c)(2). If the requirements of paragraph (f)(2) are met regarding the flat fee portion, those
funds are the lawyer’s property on receipt and must not be kept in a trust account. If the payment is
in one check or negotiable instrument, it must be deposited intact in the trust account, and the flat fee
portion belonging to the lawyer must be withdrawn at the earliest reasonable time. See Rule
1.15Ah)(1)(ii) & (h)(4). See also Comment [10] to Rule 1.15A (explaining prohibition on split
deposits). Although a signed writing is required under paragraphs (f)(1) and (f)(2) only for the
retainer or flat fee portion of the fee (and only if the lawyer and client agree that the fee will be the
lawyer’s property on receipt), the lawyer should consider putting the entire arrangement in writing to
facilitate communication with the client and prevent future misunderstanding. See Washington
Comment [11].
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Appendix D

|. Fundamental L awyering Skills™

Skill 1. Problem Solving

In order to develop and evaluate strategies for solving a problem or accomplishing an objective,
a lawyer should be familiar with the skills and concepts involved in:

Identifying and diagnosing the problem

Generating alternative solutions and strategies

Developing a plan of action

Implementing the plan

Keeping the planning process open to new information and new ideas

s E

Skill 2. Legal Analysisand Reasoning
In order to analyze and apply legal rules and principles, a lawyer should be familiar with the
skills and concepts involved in:

1. ldentifying and formulating legal issues

2. Formulating relevant legal theories

3. Elaborating legal theory

4. Evaluating legal theory

5. Criticizing and synthesizing legal argumentation

Skill 3. Legal Research
In order to identify legal issues and to research them thoroughly and efficiently, a lawyer should
have:
1. Knowledge of the nature of legal rules and institutions
2. Knowledge of and ability to use the most fundamental tools of legal research
3. Understanding of the process of devising and implementing a coherent and effective
research design

Skill 4. Factual Investigation

In order to plan, direct, and (where applicable) participate in factual investigation, a lawyer
should be familiar with the skills and concepts involved in:

Determining the need for factual investigation

Planning a factual investigation

Implementing the investigative strategy

Memorializing and organizing information in an accessible form

Deciding whether to conclude the process of fact-gathering

Evaluating the information that has been gathered

SourwNdE

¥ American Bar Association. Overview of Fundamental Lawyering Skills and Values, LEGAL EDUCATION AND
PROFESSIONAL DEVELOPMENT - AN EDUCATION CONTINUUM [MacCrate Report] pp. 138-141 (Chicago: ABA,
1992).
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Skill 5. Communication
In order to communicate effectively, whether orally or in writing, a lawyer should be familiar
with the skills and concepts involved in:

1. Assessing the perspective of the recipient of the communication

2. Using effective methods of communication

Skill 6. Counseling
In order to counsel clients about decisions or course of action, a lawyer should be familiar with
the skills and concepts involved in:
1. Establishing a counseling relationship that respects the nature & bounds of a lawyer's role
2. Gathering information relevant to the decision to be made
3. Analyzing the decision to be made
4. Counseling the client about the decision to be made
5. Ascertaining and implementing the client's decision

Skill 7. Negotiation
In order to negotiate in either a dispute-resolution or transactional context, a lawyer should be
familiar with the skills and concepts involved in:
1. Preparing for negotiation
2. Conducting a negotiation session
3. Counseling the client about the terms obtained from the other side in the negotiation and
implementing the client's decision

Skill 8. Litigation and Alter native Dispute-Resolution Procedures
In order to employ - or to advise a client about - the options of litigation and alternative dispute
resolution, a lawyer should understand the potential function and consequences of these
processes and should have a working knowledge of the fundamentals of:

1. Litigation at the trial-court level

2. Litigation at the appellate level

3. Advocacy in administrative and executive forums

4. Proceedings in other dispute-resolution forums

Skill 9. Organization and Management of Legal Work
In order to practice effectively, a lawyer should be familiar with the skills and concepts required
for efficient management, including:

1. Formulating goals and principles for effective practice management

2. Developing systems and procedures to ensure that time, effort, and resources are

allocated efficiently

3. Developing systems and procedures to ensure that work is performed and completed at
the appropriate time
Developing systems and procedures for effectively working with other people
Developing systems and procedures for efficiently administering a law office

o~
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Skill 10. Recognizing and Resolving Ethical Dilemmas
In order to represent a client consistently with applicable ethical standards, a lawyer should be
familiar with:

1. The nature and sources of ethical standards

2. The means by which ethical standards are enforced

3. The processes for recognizing and resolving ethical dilemmas

1. Fundamental Values of the Profession

Value 1. Provision of Competent Representation
As a member of a profession dedicated to the service of clients, a lawyer should be committed to
the values of:

1. Attaining a level of competence in one's own field of practice

2. Maintaining a level of competence in one's own field of practice

3. Representing clients in a competent manner

Value 2. Striving to Promote Justice, Fairness, and Morality
As a member of a profession that bears special responsibilities for the quality of justice a lawyer
should be committed to the values of:
1. Promoting justice, fairness, and morality in one's own daily practice
2. Contributing to the profession’s fulfillment of its responsibility to ensure that adequate
legal services are provided to those who cannot afford to pay for them
3. Contributing to the profession’s fulfillment of its responsibility to enhance the capacity of
law and legal institutions to do justice

Value 3. Striving to Improve the Profession
As a member of a self-government profession, a lawyer should be committed to the values of:
1. Participating in activities designed to improve the profession
2. Assisting in the training and preparation of new lawyers
3. Striving to rid the profession of bias based on race, religion, ethic origin, gender, sexual
orientation, or disability, and to rectify the effects of these biases

Value 4. Professional Self-Development
As a member of a learned profession, a lawyer should be committed to the values of:
1. Seeking out and taking advantage of opportunities to increase his or her knowledge and
improve his or her skills
2. Selecting and maintaining employment that will allow the lawyer to develop as a
professional and to pursue his or her professional and personal goals
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APPENDIX E

HYPOTHETICAL CASE STUDIESIN CONFLICTSOF INTEREST

HYPOTHETICAL CASE |

Durlng a deposition, Jeff instructs his client not to answer a questlon takes his client out of
: the room to confer before answering, and fails to bring subpoenaed documents to the
: proceeding. When questioned about his behavior by Steve, who represents Sally on the
: other side, Jeff looks at Steve and tells him that his behavior and questioning is egregious
: and subject to sanctions. Jeff is even considering adding Steve and his law firm as co-
: defendants. Steve ends the proceeding.

Solution:

Joan is a single attorney in family law practice. She represents Tony, a general contractor,
: in his divorce. As in most dissolution cases, court appearances are plenty and there are
i many issues to contest. The case goes on for over a year, whereby Joan and Tony become
: close friends. About a week after the trial, but before her representation ends, Joan and
: Tony enter an intimate relationship. Joan is friends with the assigned GAL and tells the
i GAL of her great new relationship.

A.)  What if anything is wrong with this picture?
: B.))  What, if anything, does the GAL have a responsibility to say or do?

Solution:
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Josh is a new prosecutor assigned to handle a Felony Vehicular Assault case. The defense
i contested that the victim was wearing a long black coat and could not be seen anyone
: driving down that road. The coat is not produced by the prosecutor in discovery, even
: though the victim has told the prosecutor while she does not have it, it was a very expensive
 leather, full length coat, so she gave it to her sister who lives in N shortly after the
: accident Josh does not tell the Defense about this.

Any problems here?

| Solution:

Jean represents Alan, a pharmaceutical rep, who travels extenswely Alan was hurt in a car
: accident and is seeking damages for his injuries against the opposing insurance company.

: Jean speaks with Alan daily, though mostly on the phone, due to his travel. Jean mails out

: the completed interrogatories to Alan and indicates where he needs to sign. When they are
returned, it is the day they are due, and Alan has missed a spot where he needs to sign. Jean
looks at the document and thinks, “well, they are his answers, and signs for Alan before
mailing them out to the opposing side.

How much trouble is Jean in?
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During a motion hearing to exclude an expert witness, Dean gets all frustrated with
opposing counsel’s argument and states to the judge, “Your honor, I object. Counsel is
making these statements, which she knows not to be true, and she is just angry with me
because | won’t go out with her!” “She flirts with me all the time, wearing those tight
clothes and uplift bra’s and quite frankly, probably would settle this case if I didn’t turn her
down flat.” Margaret, opposing counsel is stunned. She say’s quite flatly, “Don’t flatter
yourself counsel, | am not interested in you.” The judge takes a short recess to gather his
thoughts.

A  What happens when attorneys say things in anger?
B.)  What happens if the statements are not true?

! Solution:

The above hypothetical cases represent actual cases heard before the Disciplinary Board
of the WSBA.

You can search for these and additional cases on the WSBA website:

http://pro.wsha.or g/PublicDisciplineSearch.asp

by entering “ conflicts” into the “ discipline keyword” search box.
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Appendix F

Washington State Bar Association

Creed of Professionalism

As a proud member of the legal profession practicing in the state of Washington, | endorse the
following principles of civil professional conduct, intended to inspire and guide lawyers in the
practice of law:

In my dealings with lawyers, parties, witnesses, members of the bench, and court staff, I will
be civil and courteous and guided by fundamental tenets of integrity and fairness.

My word is my bond in my dealings with the court, with fellow counsel and with others.

I will endeavor to resolve differences through cooperation and negotiation, giving due
consideration to alternative dispute resolution.

I will honor appointments, commitments and case schedules, and be timely in all my
communications.

I will design the timing, manner of service, and scheduling of hearings only for proper
purposes, and never for the objective of oppressing or inconveniencing my opponent.

I will conduct myself professionally during depositions, negotiations and any other
interaction with opposing counsel as if | were in the presence of a judge.

I will be forthright and honest in my dealings with the court, opposing counsel and others.

I will be respectful of the court, the legal profession and the litigation process in my attire
and in my demeanor.

As an officer of the court, as an advocate and as a lawyer, | will uphold the honor and dignity
of the court and of the profession of law. I will strive always to instill and encourage a
respectful attitude toward the courts, the litigation process and the legal profession.

This creed is a statement of professional aspiration adopted by the Washington State Bar Association
Board of Governors on July 27, 2001, and does not supplant or modify the Washington Rules of
Professional Conduct.
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Appendix G

OATH OF ATTORNEY OF WASHINGTON STATE
State of Washington,

County of

1, , do solemnly declare:
1. I am fully subject to the laws of the State of Washington and the laws of the
United States and will abide by the same.
2. I will support the constitution of the State of Washington and the constitution
of the United States.
3. I will abide by the Rules of Professional Conduct approved by the Supreme
Court of the State of Washington.
4. I will maintain the respect due to the courts of justice and judicial officers.
5. I will not counsel, or maintain any suit, or proceeding, which shall appear to

me to be unjust, or any defense except as | believe to be honestly debatable under
the law, unless it is in defense of a person charged with a public offense. | will
employ for the purpose of maintaining the causes confided to me only those means
consistent with truth and honor. | will never seek to mislead the judge or jury by
any artifice or false statement.

6. I will maintain the confidence and preserve inviolate the secrets of my client,
and will accept no compensation in connection with the business of my client unless
this compensation is from or with the knowledge and approval of the client or with
the approval of the court.

7. I will abstain from all offensive personalities, and advance no fact prejudicial
to the honor or reputation of a party or witness unless required by the justice of the
cause with which I am charged.

8. I will never reject, from any consideration personal to myself, the cause of the
defenseless or oppressed, or delay unjustly the cause of any person.

(Signature)
SUBSCRIBED AND SWORN TO before me this day of , 20

Judge
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Appendix H

ACTUAL CASE STUDIESIN UNPROFESS ONAL CONDUCT
FROM WSBA DISCIPLINARY MATTERS

Discuss the following case studies. Note: The above hypothetical cases represent actual cases
heard before the Disciplinary Board of the WSBA with names and dates omitted. You can search
for these and additional cases on the WSBA website:

http://pro.wsba.org/PublicDisciplineSear ch.asp by entering “ conflicts’ into the “ discipline
keyword” search box. Solutions are available through the Public Discipline Search website.

CASE STUDY A: False statements and prejudicial conduct

Mr. D sued his client for failing to abide by a contingent fee agreement. The client’s counsel,
Ms. A scheduled Mr. D’s deposition. In response to a question about his residence address,
Mr. D stated: “None of your business. | do all my work from my office and as you instructed
your client to answer yesterday, it’s none of your business where I live. And as far as having
sex with you, forget it. I’m not interested.”

Ms. A responded: “Mr. D, please do not pose any personal comments to me of that kind. This
is a deposition. Could you please, restrict it to the questions asked?”

Mr. D answered: “I was just responding to your request and | refuse to have sex with you
under any circumstances.”

Following the deposition, Mr. D wrote the following in a letter to Ms. A: “Your attempt to
expose yourself by spreading your legs from time to time during the deposition does not
impress me. It disgusts me. Please keep your legs together whenever in my presence. |
consider it unprofessional and sexual harassment.” Mr. D made similar false statements to
opposing counsel.

Ms. A filed a motion to withdraw from the case. Mr. D objected to the withdrawal. In his
objection to the withdrawal, Mr. D told the court that Ms. A had offered him sexual favors in
return for settling the case and alleged that she had exposed herself to him during the
deposition. Mr. D’s allegations were false. The court allowed Ms. A to withdraw and granted
a continuance.

VIOLATION:
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CASE STUDY B: Purpose to embarrass or burden a third person, conduct prejudicial to the
administration of justice, and violation of the oath of attorney

Mr. N was attending a deposition on behalf of the plaintiff in a wrongful-termination action.
Prior to the deposition, there had been an atmosphere of disagreement between Mr. N and the
lawyer representing the defendant. The deposition had been ordered following a motion to
compel, opposed by Mr. N. At the commencement of the deposition and in its early stages,
Mr. N appeared irritated and angry. At times during the deposition, the witness sobbed and
cried. As the deposition progressed, Mr. N became more hostile and angry, raising his voice.
Just over halfway through the deposition, Mr. N began to criticize the defendant’s lawyer and
call her names in an unprofessional manner. Mr. N characterized the defendant’s lawyer as “a
disgrace” and “a total ass.” When the defendant’s lawyer advised Mr. N to start acting like a
civilized person, Mr. N told her that she did not deserve civilized treatment.

After the deposition concluded, Mr. N confronted the defendant’s lawyer in the deposition
conference room. Mr. N approached the defendant’s lawyer in a hostile manner and raised his
voice. He came within six to eight inches of her face and body and yelled unprofessional
remarks, frightening both her and the court reporter. As Mr. N continued to push towards her,
the defendant’s lawyer placed her left hand on the front of Mr. N’s right shoulder area,
thereby attempting to restrain Mr. N’s motion toward her as she was being backed up against
the conference room table. She asked Mr. N several times to “leave” or “just to leave.” Mr. N
persisted, continuing his unprofessional verbal comments to her. Once or twice, Mr. N told
the defendant’s lawyer to remove her hand from him. When she failed to do so, Mr. N struck
her on the left side of her face with his palm. Mr. N then turned and departed.

Mr. N was arrested and charged with fourth-degree assault. The criminal matter was resolved
pursuant to an agreement to continue the case for dismissal. In the wrongful-termination
action, the superior court judge removed Mr. N as legal counsel and held Mr. N personally
responsible for attorney’s fees and costs incurred in connection with the motion. Following
the incident, the defendant’s lawyer experienced swelling, redness, bruising, and pain to the
left side of her face. The day after the incident, the defendant’s lawyer went to see a physician
and was sent to a radiologist for a CT scan, incurring medical expenses of $1,277.54.

VIOLATION:
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CASE STUDY C: False statements

In one matter, H was hired in November 1992 to obtain an antiharassment order. He filed a
petition for an order for protection without his client’s signature or verification, as required by
RCW 10.14. The petition was based solely on hearsay and was facially deficient. The
commissioner dismissed the petition and ordered sanctions against H. H filed an objection to
the award of sanctions. In his objection, H alleged that the commissioner’s ruling was biased
because he was a friend of the opposing counsel. The commissioner and opposing counsel
were not friends, and the allegation was not supported by credible evidence.

VIOLATION:
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CASE STUDY D: Purpose to embarrass or burden a third person, conduct prejudicial to the
administration of justice, and violation of the oath of attorney

Mr. K represented a ballet teacher, his ballet school and related nonprofit performing dance
group. An adult ballet student loaned the teacher money for the business. In September 1995,
the teacher assaulted the adult student, who filed a criminal complaint. Mr. K contacted the
adult student at her new employer, explained he was sorry about what happened, and said he
wanted to help her get her money back from the teacher. Later, Mr. K sent a "Memorandum
of Understanding" to the adult student at her workplace. The student rejected the
memorandum because it contained the same terms as the promissory notes the teacher had
previously signed. The memorandum also stated that the student would not make any adverse
comment about the teacher. The student worried that this might interfere with the pending
criminal matter. At Mr. K’s request, the student faxed him copies of the promissory notes.
Although the teacher was asked not to be involved, the parents and board members of the
dance group continued fundraising, and the group performed as scheduled in Federal Way,
using a new name and new choreography. Mr. K served a lawsuit naming the ballet company
and dance group as plaintiff and the adult student, her employer, and other parents as
defendants. Mr. K alleged that the defendants had started a "rival ballet studio,” and that
together they constituted a "racketeering enterprise.” The complaint had no basis in fact.
Although Mr. K threatened, he never filed this lawsuit.

VIOLATION:
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Appendix |

Harper J. Dimmerman and Michael E. Adler, What We Never Learned in Law School, GPSoLO,
Volume 22, No. 7 (October/November 2005). Copyright © 2005 by the American Bar
Association. Reprinted with permission.

What We Never Learned in Law School
Harper J. Dimmerman and Michael E. Adler

Getting a solo or small firm practice off the ground presents a host of obvious obstacles and traps
for the unwary businessperson: excessive spending, albeit with the best intentions; overly well
appointed digs; liberal policies for case acceptance and contingent-fee commitments (because 98
percent of the cases settle anyway).

But what of the obstacles that are less well known? In this article, we offer ten suggestions that
we hope will give some insight into the daily facets of practice we were never told about in law
school, particularly concerning ethics, civility, and professionalism. Our experience in the legal
field, and within the Philadelphia Bar Association, reflects our two different practice settings:
one at a large firm, one as a solo. This article has given us an opportunity to share our
experiences and to compare our legal careers so far. We also sought stories from colleagues. We
were surprised that despite some obvious differences, we had many common observations.

Get involved in bar associations and pro bono activities. Bar association and pro bono
involvement tend to improve relationships between lawyers and judges. The authors became
acquainted during local bar association functions. When lawyers connect in both social and
professional activities, we tend to get along when we are adversaries—it’s human nature that we
treat people we know better than we do strangers. Moreover, active involvement in the bar
association has helped us sharpen our practice skills, increase our expertise, keep up with
changes in the law, and have fun doing it.

Be prompt and responsive. Keep your clients advised, and return phone calls and e-mails
promptly. We both try to maintain a rule that the sun does not set before a call is left unreturned
(obviously, this is much easier during the summer than the winter). We both carry Blackberries
and use them, even if just to say that a full response will arrive once the present meeting or
hearing is done. If you can’t personally return the message, have someone else do it. Lack of
client communications is often cited as the most aggravating complaint by clients; keeping
clients in the loop keeps them invested in their case.

Zealous representation does not mean scor ched-earth tactics. We didn’t learn in law school
that there is an extremely fine line between zealous advocacy and deceptive or manipulative
techniques. Silence from the experienced lawyer in the face of a greener attorney’s
misinterpretation is a dilemma we never anticipated. During law school’s Socratic debates, all of
us were forever together, presenting a unified front. Not so in the real world. Do not rely upon
your confidence in the human family of attorneys collaborating to achieve a common good. With
the goal of pleasing that well-funded client, a more seasoned practitioner might seize upon every
opportunity to succeed, at times treading some very delicate ethical lines in order to do this.
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But don’t react to such unfortunate experiences by repeating the questionable behavior yourself.
Neither of us refuses opposing counsel a favor when we have the ability to grant it; it costs
nothing and builds trust and credibility with other lawyers.

Be professional in your communicationswith the court. Each court has its own procedures,
but you will find that some rules of professional conduct are universal.

When addressing or writing to the court, identify who you are and whom you represent.
Although this case might be the most important matter in your mind, we have learned it is likely
only one of many matters being addressed by the court during that hour.

When in court before a judge, do not address opposing counsel, but speak directly to the judge.
After all, it is the judge who must decide the issues, not your adversary. Address the court as
“Your Honor” or “Judge.” Remind yourself to speak slowly and don’t be afraid to pause and
think before answering questions.

Misrepresentations to the court are always unacceptable, even over such seemingly trivial
matters as calendar conflicts or joint stipulation for extension of time to respond to a filing. We
are constantly amazed how opposing counsel misrepresent agreements to the court.

Facts that are not properly introduced in the case or part of the record should not be used in
written briefs or memoranda of points and authorities.

Always carry an extra copy of the motion or brief, in case the court cannot locate the copy that
you filed.

Court staff should be treated as an extension of the court. Anyone who thinks that the judge will
never hear how rudely his or her staff was treated has plainly never worked or clerked for a
judge.

Show up on time for all court appearances. Character, integrity, and reputation are our most
valuable assets; they are not worth trading for any client.

High volume does not equal high quality—or even high profits. Our law school experience
did not prepare us for issues that can threaten the profitability of practice. Lawyers who approach
specialties in volume are generally seeking economies of scale. The combination of special
knowledge and volume might translate into profitability. Remember, however, that high-volume
work requires significant administrative and legal support, especially in practice areas such as
bankruptcy law. Because of such infrastructure costs, high revenues might not go hand in hand
with high operating incomes.

Additionally, despite the degree of knowledge and focus that can accompany specialization,
high-volume practice might actually dilute the quality of representation. Paralegals may be
taking on work not necessarily in their area of ability or expertise, and more efficient yet less
tailored representation may become necessary to generate a net profit. These survival tactics
might potentially lead highly personable and even hands-on lawyers astray from the origin of
their original success.

© 2011 Washington State Bar Association New Lawyer Education Program
-2



Choose your clients carefully. The practice of law is much easier if you can avoid difficult
clients. Beware of a client who moves from firm to firm. Watch out for clients who make legal
fees and costs a major issue. Such concerns may seem paranoid at first blush. Yet, they have
been borne out by our experience and have become part of our analysis in accepting new
clientele. Consider, for example, the overly savvy client who comes bearing handsome retainers
and uttering convincing representations. Although we’d like to believe that such clients come
because of our own brand or quality of representation, our guard is up.

A wise lawyer also once taught us that when evaluating a case, don’t become so focused on
liability that you forget about damages. The most compelling case of fault without any damages
is worth . . . nothing. Similarly, when evaluating a case, if you are so focused on the damages,
but there is no liability, that case is worth . . . nothing.

Always be professional in marketing. The Rules of Professional Conduct govern the outer
limits of the advertising and claims that lawyers may make to entice clients. If you are in a small
firm or you are a solo, consider limiting the type of clients and business that you take. This will
allow you to focus your efforts more effectively. One of the best ways to develop business is to
establish a referral network to exchange business with other attorneys. The local bar association
is the best way to learn about the practices of other attorneys. Write articles and participate in
seminars to get your name out there. Don’t oversell yourself.

In small practice, owing to the intensity of the competition in the marketplace, some practitioners
employ dubious techniques to acquire more clients and more money. For example, in the area of
simple divorce, attorneys in a more expensive filing county might lowball potential clients with
figures from less expensive filing counties. Remember: Potential clients using the Internet or
even being referred to a particular attorney will ordinarily shop quotes.

Be professional during discovery. Much has been written about the effectiveness or costs of
discovery in litigation. We merely note below some of our observations about the
unprofessionalism we have experienced. Lawyers routinely delay producing documents to
prevent opposing counsel from inspecting them prior to scheduled depositions or for other
tactical reasons. Document demands and interrogatories are routinely propounded to harass or
impose undue burden or expense on the other party. Responses with boilerplate objections to the
discovery requests are presented.

In scheduling depositions, rather than unilaterally scheduling dates for depositions, lawyers
should cooperate to accommodate the schedules of opposing counsel and the deponent.
Obijections during depositions should be limited to those that are well founded and necessary for
the client’s interest (such as preserving privilege). When making objections during a deposition,
the attorney must refrain from coaching the deponent or suggesting answers or making self-
serving speeches. It is amazing how often we see this happening, particularly by older lawyers
trying to intimidate younger lawyers.

Be prepared. Thorough preparation can level the playing field—or even tilt it in your favor.
Attention to detail is probably the most important trait of a good lawyer. Nothing is more glaring
in written work product or letters than a typo. Proofread, proofread, proofread. Know your case
better than the other side does. Anticipate the questions from the judge or opposing counsel.
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Appreciate the practice of law. When we were awarded a license to practice law, we were
granted a tremendous opportunity to make a difference for ourselves and our clients. Appreciate
challenges, for they make us stronger and better as lawyers, with new ways to argue or represent
our clients. Appreciate losses, for they make us wiser, and vow never to make the same
mistake(s) again. Appreciate (and savor) victories. Keep a “good job” file and make copies of all
the winning court decisions or even the congratulations or thank-you letters you have received.
Even on a very bad day (and we all have them), opening the “good job” file will remind us why
we went to law school, and why, even though law school did not prepare us for all we have
witnessed in terms of ethics, civility, and professionalism, we are lucky to be young attorneys,
looking forward to the rest of our careers.

Harper J. Dimmerman operates a solo practice in Philadelphia. He can be reached at
harper@harperlawgroup.com. Michael E. Adler is an associate at Blank Rome LLP in
Philadelphia. He can be reached at adler@blankrome.com.
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Appendix J

Courtroom Decorum and Practice Guidelines
Adopted June 1994 the WSBA Board of Governors

Preface

The pursuit of justice is a serious undertaking, and conduct during the litigation process, both
within and outside the courtroom, must at all times satisfy the appearance as well as the reality of
fairness and equal treatment. Dignity, order, and decorum are indispensable to the proper
administration of justice.

A trial is an adversary proceeding, and lawyers must advocate for their client’s positions.
However, conduct that may be characterized as discriminatory, abusive, or obstructive impedes the
fundamental goal of resolving disputes rationally, peacefully, and efficiently. Such conduct tends to
delay and often to deny justice.

Attorneys are privileged to participate in the administration of justice in a unique way, and
are responsible to their own consciences, to their clients, to one another, and to the public to conduct
themselves in a manner which will facilitate, and never detract from, the administration of justice.

A trial is a truth-seeking process designed to resolve human and societal problems in a
rational and efficient manner. A lawyer’s conduct should be characterized at all times by personal
courtesy and professional integrity in the fullest sense of those terms. A judge’s conduct should be
characterized at all times by courtesy, patience, and fairness toward all participants. The courts
belong to the people of this state. The guidelines are intended to facilitate access to the courts for the
fair resolution of disputes, and should never be applied to deny access.

Application

The purpose of these guidelines is to provide lawyers, judges, and parties with a reasonable
standard of conduct in judicial proceedings. However, these guidelines are not intended to
homogenize conduct or remove individuality from the courtroom. To facilitate professional growth
and foster voluntary compliance with these guidelines, the WSBA Court Congestion and
Improvement Committee periodically reviews the guidelines. Comments are considered by the
committee and changes are incorporated as needed.

All participants in judicial proceedings should voluntarily adhere to these guidelines. These
guidelines shall not be used as a basis for litigation or for sanctions or penalties. Nothing in these
guidelines supersedes or detracts from existing codes or rules of conducts or discipline or alters
existing standards by which lawyer negligence may be determined.
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Courtroom Decorum

I. General Courtroom Conduct

moowp

®m

Always be prompt.

*Stand when the judge enters or leaves the courtroom.

Do not make personal attacks on opposing counsel.

Do not interrupt. Wait your turn.

Enhancing courtroom decorum is a cooperative venture among bench and bar. It is
appropriate to call the attention of opposing counsel any perceived violations of these
guidelines out of the presence of the jury.

After the court has ruled, ask the court’s permission before arguing further.

Advise clients and witnesses of the formalities of the court, the appropriate guidelines,
and any rulings on motions in limine. Encourage their cooperation. This applies both to
attorneys and to pro se parties.

. If there is a live microphone at counsel table, remember not to confer with others or rustle

papers near the microphone.

Courtrooms equipped for videotaped reporting may require special precautions, such as
remaining near a microphone.

Treat everyone in the courtroom with fairness, consideration, and respect. Refrain from
conduct that discriminates on the basis of race, color, national origin, religion, creed, sex,
age, disability, sexual orientation, or marital status.

Il. General Trial Conduct

A.

Offers of and requests for stipulations are appropriate to facilitate the presentation of a
case, but should not be employed to communicate to the jury a party’s willingness or
unwillingness to stipulate.

During trial, maintain appropriate respect for witnesses, jurors, and opposing counsel,
avoiding informality. Address adults by their titles or surnames unless permission has
been given to use first names. Avoid references to adults by biased and demeaning
expressions or labels such as “girl,” “gal,” or “boy.” Address jurors individually or by
name only during voir dire.

Treat jurors with respect and dignity, avoiding fawning, flattery, or pretending solicitude.
Suggestions regarding the comfort of convenience of jurors should generally be made to
the court out of the jury’s hearing.

During the opening statement and argument of opposing counsel, never inadvertently
divert the attention of the court or the jury.

Avoid expressing an opinion to the jury about the testimony of a witness, a ruling of the
court, or argument of counsel through exaggerated facial expressions or other contrived
conduct.

When practical, give the court advance notice of any legal issue which is likely to be
complex, difficult, and which you expect to require argument.

Do not argue the case in the opening statement.

Counsel should not express to the jury personal knowledge or personal opinions about the
evidence.

Address your remarks to the court, not to opposing counsel, except when extending
necessary courtesies, e.g., thank you.

*Only attorneys, parties, court personnel, and witnesses, when called to the stand, are
permitted within the bar of the courtroom, unless otherwise allowed by the court.
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111. Examination of Witness

A.
B.

C.

D.

When examining a witness, avoid undue repetition of the witness’s answer.

Make objections for evidentiary reasons without delivering a speech or guiding a witness.
Recapitulate testimony only as needed to put an objection in context.

If a witness was on the stand at a recess or adjournment, have the witness ready to
proceed when court is resumed.

Attempt to anticipate witness scheduling problems and discuss them with opposing
counsel and the court. Try to schedule witnesses in advance of trial.

IV. Exhibits and Documents

A. Premark exhibits with the clerk for identification prior to trial where appropriate. Hand
all unmarked exhibits to the clerk for marking before using them in trial.

B. If practical, have photocopies of an exhibit for the court, opposing counsel, and the
witness. Avoid illegible copies if possible.

C. Return all exhibits to the clerk at each adjournment.

D. Whenever referring to an exhibit, mention the exhibit number.

E. After an exhibit has been admitted, mark on it only with the court’s permission. Avoid
unnecessary markings. When referring to locations or features on exhibits such as maps
or diagrams, indicate the locations by appropriate markings if they are not readily
apparent from the documents.

F. Give to the clerk all papers intended for the court.

G. Show the proposed exhibit to opposing counsel prior to offering the exhibit in evidence.

V. Scheduling

A. When practical, consult opposing counsel before scheduling hearings and discovery
appearances in an effort to avoid scheduling conflicts. Assert a scheduling conflict only if
the requested time is not available, not to obtain any unfair advantage.

B. If opposing counsel fails promptly to accept or reject a time offered for hearing or
discovery appearance, raises an unreasonable number of conflicts, or consistently fails to
comply with this standard, agreement is not required.

C. Where time associated with scheduling agreements could cause damage or harm to a
client’s case, then a lawyer is justified in setting a hearing or discovery appearance
without first consulting with opposing counsel.

D. Give notice of cancellation of appearances and hearings to all involved at the

earliest possible time.

VI. Preferences of Individual Judges

*Counsel are advised to determine the preferences of individual judges with respect to
movement within the courtroom. Following are some examples of individual preferences.

moowp

Stand when addressing the court, and when making objections.
Stand during opening statement and closing argument.
Approach the bench only with permission.

Maintain an appropriate distance from the witness and the jury.
In the presence of the jury, address the judge as “Your Honor.”
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VII.

VIIL.

Discovery

A

Make reasonable efforts to conduct all discovery by agreement. Consider agreeing to an
early voluntary exchange of information.

1. Comply with all reasonable discovery requests in a timely manner.

2. Stipulate to facts unless there is a genuine dispute.

Conduct yourself in a professional manner and treat other lawyers, the opposing party,
and all involved with courtesy and civility at all times. Clients should be counseled that
civility and courtesy are required.

Be punctual in fulfilling all professional commitments and in communicating with the
court and other lawyers.

Concentrate discovery responses on matters of substance and content, avoiding quarrels
over form or style.

Clearly identify for other counsel or parties, all changes made in documents submitted for
review.

Fully respond to discovery, unless making a specific and clear objection warranted by
existing law or a reasonable extension thereof. Do not produce documents in a manner
designed to hide or obscure the existence of particular documents.

Depositions
A. Advise clients regarding appropriate behavior, attire, and other matters involved with

B.

C.

depositions and other proceedings.

Take depositions only when actually needed to ascertain facts or information or to
perpetuate testimony.

Make only good faith objections to discovery, and avoid objections solely for the purpose
of withholding or delaying the disclosure of relevant information.

*May not apply in Administrative Hearings.
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free, (800) 945-WSBA, ext. 8284.

Washington State Bar Association Ethics Opinions, http://pro.wsba.org/io/search.asp.
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Useful Links
« State Courts
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http://www.courts.wa.gov/court_dir/?fa=court_dir.county

Washington State Court Rules, http://www.courts.wa.gov/court_rules/
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 Federal District Courts

United States District Court for the Eastern District of Washington
http://www.waed.uscourts.gov/

United States District Court for the Eastern District of Washington, Local rules:
http://www.waed.uscourts.gov/localrules/usdc_edwa.pdf

United States District Court for the Western District of Washington
http://www.wawd.uscourts.gov/

U. S. district court rules online http://www.uscourts.gov/rules/distr-localrules.html
» Ethics Resources

Washington State Rules of Professional Conduct (RPC),
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=RPC

Washington State Rules for Enforcement of Lawyer Conduct (ELC),
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=ELC

Washington State Bar Association Ethics Opinions, http://pro.wsba.org/io/search.asp.

Washington State Bar Association Ethics website:
http://www.wsba.org/lawyers/ethics/default.ntm

* Resources to Assist Lawyers
Small Business Administration, http://www.sba.gov
WSBA Lawyer-to-Lawyer Program: http://www.wsba.org/lawyers/services/lawyertolawyer.htm

WSBA Solo and Small Practice Section: http://www.wsba.org/lawyers/groups/Ipmt/defaultl.htm
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